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01 Sickleave during the trial period

02 Managing sick leave during employment

03 Navigating the complexities -
Interactions between emplovers and CNS

04 [xplorethe legal framework
for absenteeism as a ground for dismissal
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Sick leave
during the
trial period

CHRISTOPHE ERNZEN




TIMELINE

* * * * * TAKEAWAY
Dismissal during trial period POINTS
Protection against dismissal vs. Flexibility of trial period

Get
calculations
right

01 JUNE 30 NOVEMBER 07 DECEMBER 30 DECEMBER

Start of trial period End of trial period ngl 3; $>S<tension 5:;? ICc;é Sé’élended Take action

ds SOon as

clear that
trial period
will not be
successful

6-MONTHS’ TRIAL PERIOD 1-MONTH EXTENSION

06 DECEMBER
Date of dismissal notification
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Managing sicR leave
during emplovment
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Unjustified absences: criteria to
assess it a dismissal is possible

=

O

17

INFORMATION OF EMPLOYER
ON FIRST DAY OR EXTENSION

TOTAL NUMBER OF DAYS
ABSENT

EMPLOYEE’S LENGTH OF
SERVICE

EXISTENCE OF PREVIOUS
INCIDENTS



Suspicions about the
legitimacy of sickness

TOOLS AND EVIDENCE

Medical counter-examination

1))

m Social media

Q Private investigator
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How to try to reduce
sickness related absences?

Impact on
performance

bonus?
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Navigating the
complexities -
Interactions between
emplovers and CNS

JULIAN KISSLINGER




Emplovee’s information obligations

WRITTEN OR VERBAL
NOTIFICATION ON

FIRST DAY OF ABSENCE .
Protection

against

dismissal SUBMISSION OF MEDICAL
CERTIFICATE NO LATER THAN
THIRD DAY OF ABSENCE
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Sam s sick

00

2 L 4 L 4
Monday Wednesday Thursday Friday Monday
Sam sent a message On Wednesday (third On Thursday, the The employer received Sam received the
to his employer on day of sickness), Sam employer senta the medical certificate dismissal letter the
Monday (first day of sent a copy of his dismissal letter to Sam on Friday at 1lam following Monday at
sickness) to inform that medical certificate (valid by registered postal 10am
he was sick for one month as from mail with

Monday) to his employer acknowledgement of

by registered postal mail receipt

with acknowledgement

of receipt

Q Was Sam protected against dismissal?
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Interaction between emplovers and CNS

Who pays the
As from when ? For how long ?

employee during
sick leave ?
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Remuneration during sickness

PHASE 1

End of calendar monthin
which 77th day of
incapacity for work
occurs

Reference period of 18
consecutive months

+ Employer fully maintains
salary and benefits

+ Employeris reimbursed for
80% of these costs by
“Mutualite des employeurs”
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Sickness benefits from
CNS

Limited to five times the social
minimum wage




Case study

SAM FALLS CONTINUOUSLY SICK
STARTING FROM 03 MARCH 2025

The 77t day of sickness falls within
the month of May, more precisely
on19 May 2025

Employer will have to maintain
Sam'’s contractual remuneration
until 31 May 2025
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As from1)une 2025,
Sam will be taken on
by CNS and receive

sickness benefits
from CNS



CNS refusal to maintain salary or sickness benetits

CNS INFORMS

CNS DECISION

EMPLOYEE

f.ex. refusal to undergo/not show
up to medical check ordered by
CNS without valid reason

APPEALS CNS DECISION
+  Within 40 days of its notification
¢ No salary / sickness benefits

¢ Protection against dismissal
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IS BINDING
ON EMPLOYER

Stop / suspend any salary payments

Emplovee

NO APPEAL OF CNS DECISION
+ No salary / sickness benefits

* Protection against dismissal until appeal
possibilities have exhausted

6 26 weeks of uninterrupted sickness
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Explore the legal
frameworR for
absenteeismasa
ground for dismissal
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Absenteeism

DISCRIMINATION ?

RATIONALE
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Absenteeism

as a ground
for dismissal

CASE LAW

CRITERIA



RETURN TO
WORK

Specific points of

|
©
: attention

/ \
MEDICAL
MORAL CERTIFICATES
HARASSMENT

CLAIM
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"Understanding and Preventing
Workplace Harassment” training

NEW E-LEARNING TOOL
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A comprehensive e-learning tool

Built to foster a safer workplace Proven methodology

Whether a manager, team member, or Based on our in-person client training,

trainee, your employees will gain the this course uses real-life scenarios and

lépov_vlec_jge; needed t‘f’ foster ia cultur? of practical tips to clarify what harassment
Ignity, inclusion, and zero tolerance for is, define everyone’s responsibilities,

harassment. . .
and guide appropriate responses.

To receive a quote or to sign up for the training, contact: empas@aoshearman.com
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Developed by lawyers

By completing this course, you are not
only contributing to a positive workplace
culture, but also ensuring your
organization meets its legal duties to
prevent and address harassment.
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Meet vour team
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A&O Shearman is an international legal practice with nearly 4,000 lawyers, including some 800 partners, working in 28 countries worldwide. A
current list of A&O Shearman offices is available at aoshearman.com/global/global_coverage.

A&O Shearman means Allen Overy Shearman Sterling LLP and/or its affiliated undertakings. Allen Overy Shearman Sterling LLP is a limited liability
partnership registered in England and Wales with registered number OC306763. Allen Overy Shearman Sterling LLP (SRA number 401323) is
authorised and regulated by the Solicitors Regulation Authority of England and Wales.

The term partner is used to refer to a member of Allen Overy Shearman Sterling LLP or an employee or consultant with equivalent standing and
qualifications or an individual with equivalent status in one of Allen Overy Shearman Sterling LLP’s affiliated undertakings. A list of the members of
Allen Overy Shearman Sterling LLP and of the non-members who are designated as partners is open to inspection at our registered office at One
Bishops Square, London E1 6AD.

© Allen Overy Shearman Sterling LLP 2025. These are presentation slides only. This document is for general information purposes only and is not
intended to provide legal or other professional advice.
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